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OFFICE OF THE SECRETARY
Dear Congresswoman Fowler:

Thank you for your letter dated December 22, 1997, on behalf of your constituents,
Mayor Baron H. Asher, City of Daytona Beach, Florida, and Mayor William B. Latham, City
of Jacksonville Beach, Florida, concerning the placement and construction of facilities for the
provision of personal wireless services and radio and television broadcast services in their
respective communities. Your constituents' letters refer to issues being considered in three
proceedings that are pending before the Commission. In MM Docket No. 97-182, the
Commission has sought comments on a Petition for Further Notice of Proposed Rule Making
filed by the National Association for Broadcasters and the Association for Maximum Service
Television. In this proceeding, the petitioners ask the Commission to adopt a rule limiting the
exercise of State and local zoning authority with respect to broadcast transmission facilities in
order to facilitate the rapid build-out of digital television facilities, as required by the
Commission's rules to fulfill Congress' mandate. In WT Docket No. 97-192, the Commission
has sought comment on proposed procedures for reviewing requests for relief from State and
local regulations that are alleged to impermissibly regulate the siting of personal wireless
service facilities based on the environmental effects of radio frequency emissions, and related
matters. Finally, in DA 96-2140 and FCC 97-264, the Commission twice sought comments
on a Petition for Declaratory Ruling filed by the Cellular Telecommunications Industry
Association seeking relief from certain State and local moratoria that have been imposed on
the siting of commercial mobile radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission 1s committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter and your constituents' letters, as well as this response, will be placed in the
record of all three proceedings and will be given full consideration.
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Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving

personal wireless service facilities, is available on the Commussion's internet site at http://
www fcc.gov/wib/siting.

Thank you for your inquiry.

Sincerely,

M——;\

Dawvid L. Furth
Chief, Commercial Wireless Division
Wireless Telecommunications Bureau



TILLIE V. FOWLER. . _ REPLY TO:

3

4TH DISTRICT, FLORIDA T @unngs ﬂf [h[ iﬁ“‘tlﬁ %tﬁt{s ‘,,,ffﬁf‘g"”:g‘ﬂfm

Qeruty MagoriTy Wiie 1202y 225-2501

House PAGE Boaro f ! AT FAX: 1202) 225-9318
ICHaiRMAR) 1*10115( 0 Rtpl‘tﬁtﬂtatmts FLORIDA DISTRICT OFFICES
NATIONAL SECURITY COMMITTES {"Jaghmgtgn, PO 205150004 [ 4452 HENDRICKS AVENLE
SUBCOMMITTEE ON MILITARY READINESS SACVEOMSLIE £ 20207
IVICE CHAIRMAN) b 1904} 739-8800
SUBCOMMITTEE ON MILITARY INSTALLATIONS U-) FAX: (3041 367-0066
AND FACIUTIES

SUITE 204
ORMOND BEACH, FL 32176

Nrnsnast Maame PANEL

%’LQ 130 5. ATLANTIC AVENUE
A /\

PR
Ees T oree

TRANSPORTATION AND U’ }
INFRASTRUGTURE COMMITTES /] FAX: (904} 673-896<
SUBCOMMITTEE ON SURFACE TRANSPORTATION December 22, 1997 \\

SUBCOMMITTEE ON RAILRCACS

Mr. William Kennard, Chairman
Fv;dqr?.l_Conununications Commmission

1919 M Streei IN.W.
Washington, D.C. 20554

T Dear Claninan Koanard: L
Enclosed are copies of letters that I recently received from two constituents, The
Honorabie Baron H. Asher, the Mayor of the City of Daytona Beach, Florida and The
- - ~Honorabic William B. Latham the Mayor of the City of Jacksonville Beach, Florida. Both

gentlemen raise very important issues regarding local and state zoning authority for ceiiuia e

telephone and broadcast towers and the jurisdiction of the FCC over these matters.
According to the House Subcommittee on Telecommunications, Trade, and Consumer
Trotection, the drafters of the legislation were sensitive to preserving the state's authority in
these matters.

I would appreciate if you would clarify this important issue, giving both Mayors'
-concerns prompt consideration.
1 look forward to receiving your response so that I can better address my
constituents' concerns. Best regards.

Sincerely,
- Tillie K. Fowler
Member of Congress
TF:sm
- cc: The Honorable W .J. Tauzin
Chairman

Subcommittee on Telecommunications, Trade and Consumer Protection

THIS STATIONERY PRINTED ON PAPER MADE OF RECYCLED FIBERS
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Dear Representat:we Fowler:

We are writing you about the Federal Communications —
Commission and "its uttempts +to presmpt local zoning of .
cellular, radio and TV towers by making the FCC the “Federal T
2oning Commission” for all cellular telephone and broadcast

e -—_..towers. Both Congress and the courts have long recognized
that zoning is a peculiarly 1local Iuactiomn. Dleace
immediately contact the PFCC and tell it to stop <these
efforts which violate <the intent of Congress, the
-- --—Constitution.and pringiples of Federalism.
In the 1996 Telecommunications Act, Congress expressly
reaffirmed local zoning authority over cellular towers. It
told the FCC to stop all zulemakings where the FCC was -
attempting to become a Federal 2oning Commission for such
towers. Despite this instruction from Congress, the PCC is

- em—— .. ._ now attempting to preempt local zoning authority in three
different rulemakings. T

lul e - jation: Congress expressly
--— - --pregerved-local_zoning authority over cellular towers in the
1996 Telecommunications Act with the sole exception that
manicipalities cannot regulate the radiation from cellular
antennas if it is within limits set by the FCC. The FCC is
‘attempting -to havs--the- “sxcention_swallow the rule” by using
the limited authority Congress gave it over cellular tower
radiation to review and reverse any cellular zoning decision
in the U.S. which it finds is “tainted” by radiation
concerns, eveén if the ~decision - i3 otherwise parfectly .
permissible. In fact, the FCC is saying that it can “second .
guess” what the true reasons for a municipality’s decision
are. need not be bound by the stated reasons given by a
mumc:.paln.ty and doesn’t even need to wait until & losal
planning decision is final before the FCC acts.

P.O. Box 2451 Daytons Beach, Florida 32115-2451 Phone 904/258-3155 Fax 904/947-3008 Suncom 904/958-3155
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Some of our citizensz are concerned about the radiation
from cellular towers. We cannot prevent them from
- menticning rheir concerns in a public hearlng. In its

rulemaklng the FPCC is saying that if any citizen raisss this
issue that this is sufficient basis for a cellular zoning
decision to immediately be taken over by <the FCC and
potentialiy :reversad, even if the municipality expressly
says it is not considering such statements and the decision
is completely valid on other grounds, such as the impact of
the tower on proPerty values or aesthetlcs.

ellular T - atoria: Relatedly the PFCC is
proposing a rule banning the moratoria <that some
-masnicipalities impose on cellular towers while they revise
their zoning ordinances to accommodate the increast in the
numbers of these towers. Again, this wviolates the
Constitution and the directive from Congress preveanting the
FCT Trom becoming-a Federal Zonipng Commission.

Radio/TV Towers: The FPCC’s proposed rule on radio and
TV towers is as bad: It sets an artificial limit of 21 to
45 days for munitipalities--tc act-on any local permit
(environmental, building permit, zoning or other). Any
permit request is automatically deemed granted if the
--manicipality doegn’'t act in this timeframe, even if <the
appl;catxon is incomplete or “ciearly violates loc2l law.
And the FCC's proposed rule would prevent nmnxcxpalxt;es
from considering the impacts such towers have on property
vaiues, tha eonviromment or aesthetics. Even safety
requirements could be overridden by the FCC! And ail

appeals of zoning and permit denials would go to the PCC,
not to the local courts.

This proposal is astoundxng when broadcast towers are
some Oof the tallest structures known to mane=-over 2,000 feet
- £all. taller than the Empire State Building. The PCC claims
these changes are needed to alliow IV staticns ¢o switch to
High Definition Television quickly. But The NWNall Street
Journal and trade magazines state there is no way the FCC
and broadcasters will meet the current schedule anyway, so
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there is no need to violate the rights of municipalities and
their residents just to meet an artificial deadline.

These actions represent a power grab by the ICC %o
became the Pederal Zoning Commission for cellular towers and
broadcast towers. They violate the intent of Congress, the
Conatitution and princinles of Federalism. This is
particularly true given that the FCC is a single purpose

agency, with no zoning aexpertise, that never saw a tower it
didn’t like.

Please do three things to stop the FCC: Pirst, write i
new FCC Chairman William Kennard and FCC Commissioners Susan
-Ness., Harold PFurchtgott-Roth, Michael Powell and Gloria
Tristani telling them to stop this intrusioa on local z2oning
authority in cases WT 97-197, MM Docket 937-182 and DA 96-
2140; second, join in the “Dear Colleague Letter” currently
being prepared to go to the FCC from many members of
Congress; and third, oppose any effort by Congress to grant
the FCC the power to act as a “Federal Zoning Commission”
and preempt local zoning authority.

The following people at national muenicipal @ 777
orgapizations are familiar with the FCC’s proposed rules and
-——manicipalities’ objections to them: Barrie Tabin at the
National League_ of Cities, 2027626=3154; Eilsen Huggard at
the Eational Association of Telecommunications Officers and
Advisors, 703/506-3275; Robert Fogel at the National
Assotiaticn of Counties, 202/393-6226; Xevin McCarty at the
U.S. Conference of Mayors, 202/293-7330; and Cheryi Hayuazd
at the american Planning Association, 202/872-0611. Feel
free to call them if you have questions.

Baron H. Asher
Mayor

BEA: ag® -
cc: Seas attached 1lis
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[ am writing you about the Federal Communications Comvynission and its attempt to preempt

e logal zoning of cellular, radio and TV towers by making the FCC the “Federal Zoning
Commission” for all cellular telephone and broadcast iowers. Both Congress and the courts
have long recognized that zoning is 2 local function.

‘In the 1956 Tdeconanunications Act, Congress cxpressly reaffirmed local zoning arthority
over celhular towers. It told the FCC to stop all rulemakings where the FCC was attempting
to become 2 Federal Zoning Commission for such towers. Despite this instruction from

~..Cangress. the FCC is not antempting to preempt local 2oning. authority in three differens
rulemakings as follows:

1. Cellular Towers - Radiation: Congress expressly preserved local zoning authority
T 7T T T over Celiular towers i the 1996 Telecommumicaiions Aci with the sole exception that e+ e
municipalities cannot regulate the radiation from cellular antennas if it is within the kimits set
by FCC. The PCC is attempting to use the limited authority Congress gave it over cellular
tower radiation to review and reverse any cellular zoning decision in the U.S. which it finds
is “ainted” by radiation concerns, even if the decision is otherwise perfectly permissible. In
fact the FCC is saying that it can “second guess” what the true reasons for 2
.. . __municipality’s decisiow are-and need not be bound by the stated reasons given by a -

In addition, we cannot prevent citizens from mentioning their concerns in a public hearing.

b -

I its rulemaking, the FCC is saying thet if s citizen raises radistion issues, this is sufficient
basis for a celtular zoning decision to immediately be taken over by the FCC and potentially
reversed. This is true, even if the mumicipality expressly says it is not considering such
o —_......Statements and the decision is completely valid on other grounds, such as the impact of the
tower on property values or aesthetics. e

& Cellular Towers - Moratoria: The FCC is proposing 2 rule banning the moratoria
that some municipalities imposs on cellulsr towers while they revise their 20ning ardinances
10 accommodate the increase in the number of these towers. Agsin, this violates the directive
from Congress preventing the FCC from becoming a Federal Zoning Commission.
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5. - Radio/TV Towers: The FCC’s proposed rule on radio and TV towers is wrong. It
sets an artificial kmit of 21 to 45 for municipalities to act on any locai permit {enviroamantal,
buildhg.pamit, zoning or other). Any permit request is automatically deemed granted if

-~ . .. the mumicipality doesn’t act in this time frame, even if the application is incomplete or clearly

violates local law. The FCC’s proposed ruiv wiiild prevent municinalities from considering
the impacts such towers have on propesty values, the environment or aesthetics. Even safety
requirements could be overridden by the FCC! Also all appeals of zoning and permit demials
would go tothe FCC,not to-the local courts.

This proposal is astounding when yo corisider broadcast towers aré some of the Tallest

s e gteuctures Kpown to man - over 2,000 feet tall, taller than the Empire State Building.

The FCC claims these changes are needed to aliow TV siaticns (o switeh 10 High Definition
Television quickly. But The Wall Street Journal and trade magazines state there is no way
the FCC and broadcasters will meet the current schedule anyway, so there is no need to
violate the nghts of municipaiitics and their residents just 1o meet an artificial deadline.

Please do three things to step the FCC: First, write new FCC Chairman Willism Kennard

-- - -md FCC.Commisgogers Susan Ness, Harold Furchtgott-Roth, Michael Powell, and Gloria

Tristani telling them to stop this intrusion on local zoning auibwiity in cases WT97-197, MM
Docket 97-182 and FA 96-2140; secend, join in the “Dear Colleague Letter” currently being
prepared to go to the FCC from many members of Congress; and third, oppose aay effort
by Congress to grant the FCT the power to-ast 25 a ‘Federal Zoning Compmssion” and
preempt local zoning authority.

- The followicg-people af. national municipal organizations are familiar with the FCC'’s

proposed rules and municipalities’ objections to them: Barrie Tabin at the Naticnal Leagne
of Cities, 202-626-3194; Eileen Huggard at the National Association of
Tedecommaunications Officers and Advisors, 703-506-3275; Robert Fogel at the National
Association of Counties, 202-393-6228; Kevin McCarty at the U. S. Conference of
Mayors, 202-293-7330; and Cheryl Maynard at the American Planning Association, 202-
872-0611. Feel free to call them if you bave questions.

Very truly yours,

- -

~ Mayor

WBL:mjs
CC: George D. Forbes, City Manager

Steve Lindorff, Planning & Development Director
Bill Mann, Seniér Planner



